AUSTIN APPEALS COURT DESCISION
IMPLIES THAT MEDIATION
AGREEMENT AFFECTING
TERMINATION OF PARENTAL RIGHTS
REQUIRES EXPRESS, COMPLETE
COMPLIANCE

By Isaac Villarreal*

Recently, the Austin Court of Appeals issued a memorandum
opinion, in Bunton v. Texas Dept. of Family and Protective
Services, establishing the premise that substantial performance
of a mediated settlement agreement will not suffice to preclude
consequences of non-compliance.”

Toni Bunton appealed a Texas trial court’s termination of her
parental rights to her three children.” After receiving a report
that Darrell Allen, Bunton’s then-boyfriend and father of one of
her children, broke into Bunton’s home and threatened her with
a knife in view of the children, the Department of Family and
Protective Services (“Department”) removed the children from
the home, citing concerns over the history of domestic violence
between Bunton and Allen and the children’s living environ-
ment in the home.*

The Department developed a plan to reunite Bunton with her
children that required Bunton to attend therapy, anger manage-
ment classes, and supervised visitations with her children.’
However, according to the Department caseworker assigned to
the case, Bunton missed “40-50 percent of her visits” with the
children as well as several therapy sessions.” On October 25,
2005, Bunton voluntarily signed an irrevocable affidavit of
relinquishment of parental rights, but the affidavit was not filed
at that time.”

Instead of filing the affidavit, on November 5, 2005, Bunton
and the Department entered into a Mediated Settlement Agree-
ment in which the Department agreed to forestall action on the
affidavit of relinquishment of Bunton’s parental rights in favor
of the plan of reunification, provided that Bunton comply with
the requirements of the mediated settlement agreement.® Under
the agreement, Bunton was required to:

1. obtain housing approved by the Department
by or before February 1, 2006, and provide
the Department proof of a lease lasting at
least six months;

2. attend visitation with the children once a
week for a minimum of one hour each week,
obtain transportation to the visits, and call
the caseworker 24 hours in advance of each
visit to confirm her attendance;
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3. attend individual therapy with a therapist
approved by the Department once a week
beginning the week of November 15, 2005,
until successful discharge from therapy;

4. maintain employment and provide actual
proof of employment to the Department in
writing from her employer; and

5. attend family therapy with A.B. (one of her
children) once she had established housing.’

Bunton and the Department agreed that if Bunton did not per-
form the required actions, the Department would file Bunton’s
affidavit of relinquishment and proceed to terminate her paren-
tal rights.'” Bunton violated the terms of the agreement by fail-
ing to obtain housing approved by the Department and by miss-
ing several visits with the children as well as therapy sessions.
As a result, the Department filed suit to terminate Bunton’s
parental rights to the children. On May 22, 2006, after hearing
testimony from several witness and reviewing the mediated
settlement agreement and Bunton’s affidavit of relinquishment
of parental rights (which had been properly admitted into evi-
dence), the trial court found by clear and convincing evidence
that Bunton had voluntarily signed an irrevocable affidavit of
relinquishment of parental rights and that such termination was
in the best interest of the children."

On appeal, Bunton argued that the trial court erred by terminat-
ing her parental rights because the evidence was legally and
factually insufficient to establish that she “failed to substan-
tially comply with the terms of the mediated settlement agree-
ment.”"?

On review, the Austin Court of Appeals considered several
undisputed facts, including that under the mediated settlement
agreement, the Department would file Bunton’s signed affida-
vit of relinquishment and proceed to termination if Bunton:

1. failed to obtain Depart-
ment-approved housing by
February 1, 2006;
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2. missed two visits with her
children;

3. was unsuccessfully dis-
charged from individual
therapy;

4. was unemployed at ay time
after November 4, 2005,
for 30 consecutive days;
and

5. failed to attend or partici-
pate in individual or family
therapy. "

The appeals court noted that it was undisputed that Bunton
failed to obtain Department-approved housing by February 1,
2005 and that she missed two visits with her children and two
individual therapy sessions.'"* However, Bunton’s contention
was that she “substantially complied” with the terms of the
mediated settlement agreement because she obtained housing
on February 9, 2005, shortly after the February 1 deadline, and
that the two missed visits with her children were not her fault."
She also argued that although she missed two therapy sessions,
two misses out of thirty sessions should not be considered sig-
nificant and should not affect her contention that she substan-
tially complied with the requirements of the mediated settle-
ment agreement.'

Bunton asserted that substantial compliance with the terms of
the mediated settlement agreement should have prevented the
Department from pursuing termination with the affidavit of
relinquishment (she proffered this argument at the termination
hearing and again at the hearing on her motion for new trial)."”
The Department, on the other hand, argued that Ms. Bunton did
not comply with the express terms of the mediated settlement
agreement and that the mediated settlement agreement did not
provide that substantial compliance would be sufficient.'®

The appellate court explained that Texas law clearly establishes
that a trial court has no authority to enter any judgment that
varies from the terms of a mediated settlement agreement."”
Despite the established law and, according to the appellate
court, the clear absence of any language allowing for substan-
tial compliance, Bunton asked the Austin Court of Appeals to
find as a matter of law that substantial compliance with the
terms of the mediated settlement agreement was sufficient.”’

The court noted that a similar argument was advanced in In re
D.H.L*" In that case, the trial court entered an order requiring
the parents of the child to comply with the Department’s ser-
vice plans and warned them that their failure to “fully comply”
with the court’s order might result in the termination of their
parental rights.”> The Department’s service plan required the
parents to perform certain actions, including weekly visits with
the child and attendance at counseling.”® After the parents
missed numerous visits with the child and counseling sessions,
their parental rights were terminated based upon the trial

court’s finding that they failed to comply with a court order.”*
On appeal, the parents argued they had “substantially com-
plied” with the court’s order by completing most, but not all, of
the detailed provisions of the Department’s service plan.”® The
D.H L. court determined the substantial compliance argument
failed to negate the fact that the parents missed numerous visits
with the child and counseling sessions.® The court further
concluded, “[m]ore importantly, neither party has provided,
and we have not found, any legal authority for the premise of
their arguments that ‘substantial compliance’ renders undis-
puted evidence of a failure to comply somehow insufficient to
support a trial court’s ﬁnding.”27

The Austin Court of Appeals ultimately declined to address the
“substantial compliance” issue as a matter of law.”® Instead,
the court held, “even if substantial compliance were enough,
the evidence is conclusive that Bunton did not substantially
comply with the terms of the agreement in [the] case.”’ The
court also concluded that despite the Bunton children’s desire
to return home with their mother, termination was in each
child’s best interest.”

Despite the court’s decision not to address the issue relating to
the legal effect of “substantial compliance” with a mediated
settlement agreement, one could infer that the court’s concerted
effort to explain the holding in In re D.H.L.*" would lead to the
conclusion that “substantial compliance” with a mediated set-
tlement agreement will not suffice to preclude consequences of
non-compliance unless the mediated settlement agreement ex-
pressly provides that “substantial compliance” will be suffi-
cient. In such case, a party would still be required to establish
that it has substantially complied with an agreement and that
such compliance is consistent with the terms of the agreement.
Until a case that properly establishes “substantial compliance”
absent any language allowing for such compliance is raised
before a Texas Court of Appeals, the question lingers... Is sub-
stantial compliance sufficient?

*Isaac Villarreal is a third-year law student
at Thurgood Marshall School of Law at
Texas Southern University. He is the Edi-
tor-in-Chief of the Thurgood Marshall Law
Review and an employee of Ashby Crinion
LLP in Houston, where he will practice as
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his law degree and passing the Texas Bar
Exam. He holds a mediation certificate, a
M.A with a major in Legal Studies, and a B.A with a major in
English from Southwest Texas State University (now Texas
State) in San Marcos, Texas.

ENDNOTES

1 Bunton v. Tex. Dept. of Family & Protective Servs., No. 03-06-00329-
CV, 2007 WL 1451757 (Tex. App.—Austin May 16, 2007, no pet.).

2 1d. at *3-*4,

3 Id. at *1.

4 Id.

5 1d.

6 Id.

7 1d.

continued on page 46

Page 12 Alternative Resolutions

Vol. 17, No. 1




CIRCUIT VACATES AWARD OF MEDIATIOFEES AS
TAXABLE COSTS UNDER 28 U.S.C. § 1920
continued from page 10

tion of court appointed experts.

Third, the court noted that case law from the Fifth Circuit and
other circuits did not support the taxation of mediation fees as
cost under 28 U.S.C. § 1920. Once again, providing an exam-
ple of case law, the court referred to Mota, holding that media-
tion fees were not taxable costs under 28 U.S.C. § 1920."®

Concluding, the court held that the district court abused its dis-
cretion in awarding mediation expenses as taxable costs to De-
fendants under 28 U.S.C. § 1920 in the ERISA action because
mediation fees were not explicitly authorized by 28 U.S.C. §
1920, and because the Fifth Circuit’s decision in Gaddis did
not support the district court’s award of mediation fees as tax-
able costs. The appellate court vacated the award of mediation
fees as taxable costs under 28 U.S.C. § 1920.

Walter Clark Martin IV is a native Texan from
Houston. He received a Bachelor of Public
Administration degree from Texas State Univer-
sity-San Marcos. In December 2007, he re-
ceived a Master of Arts Degree with a major in
Legal Studies at the same university. He plans
to attend law school at South Texas College of

Law and hopes to become an asset to the legal community.

ENDNOTES

1 29 US.C. §§ 1001-1461.

2 Cook Children’s Med. Ctr. v. New Eng. PPO Plan of Gen.
Consol. Mgmt., Inc., 491 F.3d 266 (5th Cir.2007).

5 1d. at 271.

4 1d. at 274.

5 261 F.2d 512 (5th Cir.2001).

6 Cook Children’s Med. Ctr., 491 F.3d at 274.

7 Id.

8 Id.

9 1Id. at 275.

0 381 F.3d 444 (5th Cir.2004).

1 Cook Children’s Med. Ctr., 491 F.3d at 275.

2 482 U.S. 437 (1987).

3 Cook Children’s Med. Ctr., 491 F.3d at 275.

1d. at 276.

5 Id.

1d. (citing Black’s Law Dictionary 1003 (8th ed.2004)).
Id. (citing Unif. Mediation Act § 2(1) (2001)).

Id. at 277.

- = s s
N

S N

AUSTIN APPEALS COURT DESCISION IMPLIES
THAT MEDIATION AGREEMENT AFFECTING
TERMINATION OF PARENTAL RIGHTS REQUIRES
EXPRESS, COMPLETE COMPLIANCE

continued from page 12

8 1d.

9 1d.

10 Id.

11 1d.

12 1d. at *2.

13 Bunton, 2007 WL 1451757 at *2.

14 Id.

15 1d.

16 1d.

17 1d.

18 Id.

19 Id. at *3 (citing In the Interest of R.B., 200 S.W.3d 311,314
(Tex. App.--Dallas 2006, pet. denied); Garcia-Udall v. Udall, 141
S.W.3d 323, 332 (Tex. App.—Dallas 2004, no pet.).

20 Bunton, 2007 WL 1451757 at *3.

21 1d. (citing, In re D.H.I.., No. 04-04-00876-CV, 2005 Tex.
App. LEXIS 9288, at *6 (Tex. App.—San Antonio November 9,
2005, no pet.).

22 1d.

23 1d.

24 1d. (citing In re D.H.L., 2005 Tex. App. LEXIS 9288, at *4).
25 Id.

26 1d.

27 1d.

28 Id.

29 Id. at ¥3-*4 (citing examples of non compliance, such as Bun-
ton’s failure to keep food or electricity in and for her rented
apartment).

30 Id. at *4.

31 Inre D.H.L., No. 04-04-00876-CV, 2005 Tex. App. LEXIS
9288, at *6 (Tex. App.—San Antonio November 9, 2005, no

pet.).

BOOK REVIEW THE POWER OF A POSITIVE NO
continued from page 39

Many mediators will never utilize those principles so Ury has, in
my opinion, done us all a favor by synthesizing the approach.

This book invites leisurely reading and integration. It encourages
mediators and negotiators to look carefully at a three-step proc-
ess, the last part dealing with the aftermath of saying No and not
backing down. Some mediators will not find the book immedi-
ately useful, particularly those who have a style that is more di-
rective or even evaluative. I believe, however, that there are use-
ful tips for all of us.
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